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The United Kingdom/The European Union:

a clarified relationship or a fool's bargain?

The United Kingdom's (UK) geopolitical weight, its economic and financial power, as well as
its commitment to democracy and an open economy justifies significant efforts being made
to ensure that the country remains a member of the European Union.

However the United Kingdom's future relationship with the European Union concerns all the
Member States and their peoples. The clarification exercise should remove the ambiguities
which have characterised the relationship for decades. Fairness calls for an agreement to be
found where each member's rights correspond to their accepted responsibilities. The people
of one Member State should not be invited to express themselves, through a referendum,
on a text whose legal scope is uncertain.

On 19th February in Brussels, Europe's leaders concluded a "settlement under international
law", outside of the legal framework of the Union. This instrument is at the very least
ambiguous’, and could potentially be a fool's bargain. Justified by precedents with limited
reIevancez, this choice hides how unbalanced the compromise is, to the detriment of the
euro zone, and the extent to which the demands for democracy and economic
competitiveness have been ignored.

Simply comparing the declarations made by Francois Hollande with those made by David
Cameron after the European Council meeting shows the extent of the divergences.

! For a more complete study see for example the document drafted by independent experts from the Erasmus
University Rotterdam for the Directorate General for Internal Policies, Policy Department C: Citizens' Rights and
Constitutional Affairs, with regard to the renegotiations with the United Kingdom.

? Legal Counsel of the Council (8th February 2016, JUR 64). In 1992 (Denmark) and 2009 (Ireland), it was a
question of giving specific reassurances to peoples who had rejected a Treaty. The concessions did not have the
same impact on the legislation adopted (here in the fields of financial services or free movement) and did not
create additions to the Treaty, (in this case the unprecedented involvement of national Parliaments in the
legislative procedure).



1. A settlement of ambiguous nature

This settlement is sometimes presented as "an instrument for the interpretation of the
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Treaties™, "fully compatible with the Treaties*", sometimes as "legally binding™".
It includes a certain number of harmless reminders (such as the mention of the principles of
the conferral of powers, subsidiarity or the fact that each Member State is responsible for
organising their national social systems, all of which are already enshrined in the Treaties).
However many sentences are formulated in such a way as to mislead non-lawyers.

Some apparently binding commitments are nothing more than legally empty wishes and the
rest are subject to a wide range of interpretations by the different parties.

Thus, the Heads of State or Government do not have the power to make firm commitments
concerning future Treaty change, as is the case for example in Section C Sovereignty, with
reference to the clause "ever closer union".

Just after the European Council Frangois Hollande clearly stated during the press conference
that: "No revision of the Treaties is foreseen soon. And when they are revised, | do not know
when that will be, the provisions which have been set out today will at that point be
integrated during the revision. But from now until then there will be no revision of the
Treaties, this was a position which | absolutely wanted to respect." The commitment taken is
immediately relativized.

For his part, David Cameron claims the opposite: "the Council was also clear that the treaties
will be changed in 2 vital respects <...> for managing the relationship between countries

inside and outside the eurozone and to carve the UK out of ever closer union®".

The limits of constructive ambiguity seem to have been reached.

Nor are the Heads of State or Government able to prejudge changes to legislation. For
example, the settlement foresees the pledge of the European Commission to propose
changes to the legislation concerning the social benefits received by intra-EU migrant
workers, which concern both the exportation of child benefits and non-contributory in-work
benefits. The European Parliament will however retain the right to decide how it votes on
the legislation; thus it is not possible to pre-definite the content of that legislation, which will
be decided on an equal footing with the Council of Ministers.

Concerning financial services the difference between Francois Hollande's interpretation and
David Cameron's is striking. For the French President, "/ do not want there to be different

* EUCO 1/16, Annex |, paragraph 3
*EUCO 1/16 1,2
>EUCO 1/ 16, I. 3. (iii)

® Prime Minister's Statement following the European Council meeting, 19 February 2016



rules for the financial centre of London, in comparison to other places in the European
Union"; on the contrary he wishes "that the same rules are applied with the same controls,
with the same bodies and the same authorities to verify their application." This seems to be
perfectly in line with what a single Internal Market would be.

For David Cameron on the other hand, "responsibility for supervising the financial stability of
the UK remains in the hands of the Bank of England."

Finally, the introduction of a "brake" which national Parliaments’ could activate to block the
adoption of European legislation cannot be considered as inconsequential. Through this
settlement® the European Council confers power to the Council of Ministers to "discontinue
the consideration of the draft legislative act" even though the legislative power, as explained
above, is held by two branches, the Council of Ministers and the European Parliament.
Protocol 2 annexed to the Treaties gives national Parliaments the right to raise the alarm but
not more. In the settlement, the desire to block has prevailed over the desire to construct.

The fundamental question of whether or not democratic control should be European or
mixed (the involvement of national Parliaments in European legislation), deserves much
deeper examination.

Treaty change, via the back door, while claiming the opposite, is not good practice. The
existence of the Union's own legal system which creates direct rights for businesses and
citizens, pursuant to the jurisprudence of the European Court of Justice (26/62 Van Gend en
Loos)?, is not an abstract question intended only for lawyers.

2. The concrete consequences for citizens and businesses

The choice of a settlement under international law™® represents a regression because, since
the creation of the European Community, a particular importance has been given to the
creation of an "integrated legal system" expressly not based on international law.

The legal consequences of the 19th February settlement remain, at this stage, very
ambiguous concerning citizens and economic actors. For example they could concern a
national from one Member State deprived of his social rights in the United Kingdom. Only
the Court of Justice can ultimately determine the scope of the settlement.

7 Representing 55% of the votes allocated to the national Parliaments, within a deadline of 12 weeks
® § 3 section C "Sovereignty"

° This judgement stipulates that: "the Community constitutes a new legal order of international law for the
benefit of which the states have limited their sovereign rights, albeit within limited fields, and the subjects of
which comprise not only Member States but also their nationals."

1% Which the British insist on tabling at the United Nations...



Likewise a financial company affected by a British law created, in the name of financial
stability, in opposition to the common legislation adopted by 28 Member States, could also
take the issue in front of the court because following the financial crisis a considerable
amount of legislation has been created at the European level in order to avoid
fragmentation. The final drafting of the settlement is better than the initial proposal by
Donald Tusk but it still contains some uncertainties about which only the Court of Justice can
ultimately decide'’. This remains the case, irrespective of Donald Tusk's statement to the
contrary in the European Parliament: "The decision concerning a new settlement is in
conformity with the Treaties and cannot be annulled by the European Court of Justice. ™"

The Heads of State or Government should not conclude settlements which are so confused
and which rely on judges to protect the common framework.

The agreement concluded to the advantage of only one Member State, the United Kingdom
- because it is powerful and threatened to leave - tends to deny the fundamental principle
that there is one set of rules for everyone. Or, if the settlement is an empty agreement, then
it is nothing but a fool's bargain.

After analysis it seems that far from discriminating against the British it has instead been
concluded to the detriment of the euro zone.

3. Discrimination against the euro zone®®

The relations between the Member States of the European Union are based on the Treaties
signed and ratified by all parties™®. In these Treaties the United Kingdom formally accepted
the following rule: "The Union shall establish an economic and monetary union whose
currency is the euro" (article 3(4) TEU).

A single currency requires a single institutional framework. This is why British MEPs who sit
in the European Parliament, British judges at the Court of Justice or the Commissioner
coming from the United Kingdom participate fully in all decisions concerning the euro zone.

Since Maastricht, the Treaties have been asymmetric, in favour of the UK™; at that time it
was understood that one day all Member States would join the euro™. It was thus not

" The settlement itself refers to the European Court of Justice to interpret the limitations concerning free
movement

2 Donald Tusk, Plenary session 24 February 2016

2 When referring to the euro zone the reasoning is that it also includes the Member States who are committed
to joining (26 out of 28 Member States)

 Since 2009, the date of the last formal revision, Treaty on European Union, Treaty on the Functioning of the
European Union, accompanied by various protocols

> And Denmark, the two Member States who have opt-outs.



considered necessary to duplicate the institutions for a situation which was meant to be
temporary. In the 1990s Tony Blair was still promising a referendum on joining the euro.

In this settlement a fact is recognised: "not all Member States have the euro as their
currency®’". This may appear harmless, as the United Kingdom has in fact kept the pound,
however this mention actually represents an important legal change. David Cameron
claimed victory during his press conference: "for the first time, the EU has explicitly
acknowledged it has more than one currency".

The settlement under international law concedes that there is no longer a single currency
without taking into account the institutional consequences: there is still only one decision
making framework.

The relevant passage in the settlement clearly illustrates the ambiguity: "Member States not
participating in the further deepening of the economic and monetary union will not create
obstacles to but facilitate such further deepening while this process will, conversely, respect
the rights and competences of the non-participating Member States™®" (Underlining is an
addition).

If the British maintain "the rights and competences" which they have in accordance with the
Treaties then they retain a full role within the institutions (Parliament, Commission, Court),
including their voting right and decision making concerning subjects which only concern the
euro zone. The day that future revision takes place, which will require unanimity, they will
also have the right to make certain demands, even block the deepening of the euro zone.

The French Head of State claimed, during his press conference, that "there is no veto for the
United Kingdom concerning the euro zone" and also "what | do not want is that the United
Kingdom could block, thwart or restrict the further deepening of the euro zone or to have
derogations from the common rules", the legal content of the settlement seems to prove the
opposite.

It is possible that a future British government will keep their word and not oppose the
necessary deepening of the euro zone, which is largely in the UK's interest. If however,
under pressure from public opinion or from the City, the most rigorous legal interpretation
should prevail, the other Member States would not be able to object. The negotiations
which have just been concluded confirm, if it was necessary, that the British do not play
games with issues which they consider to be their national interest.

Under the settlement, the UK is accorded an even more exceptional status than the one it
already enjoys. On the one hand, while strongly reaffirming that "we will never join the

'® As Protocol 14 on the eurogroup illustrates
' EUCO 1/16, annex |, paragraph 4

®Euco 1/16, Annex |, Section A Economic Governance, §2



euro™", David Cameron still managed to secure that British MEPs, Commissioner and judges
will continue to take part in all decision making concerning the euro zone; the country also
retains its right to oppose all future formal Treaty revisions, including on provisions
concerning the euro zone.

On the other hand, the UK is expressly exempted from contributing in any way to a euro
zone emergency fund and has the power to ask the European Council to re-examine, during
the legislative procedure, a draft text concerning banking union®®?,

This final measure (open to any Member State not in the euro zone) is particularly
inappropriate: it could result in the legislative process concerning the banking sector being
slowed down, by "referring" technical dossiers to the European Council. It is necessary to
recall that under the Treaties the European Council "shall not exercise legislative functions".
(Art 15(1) TEU).

The British government is free to take the sovereign decision not to adopt the single
currency. However, this means that we are no longer in a temporary situation, as was the
case up to now. One can ask why did the Heads of State or Government not seek a formal
modification the Treaties in order to formalise this decision and to align the rights and
responsibilities of each Member State?

This is a badly constructed settlement, adopted without public debate, contrary to the
minimum required to ensure democracy.

4. An undemocratic procedure

The United Kingdom's membership of the European Union concerns all Europeans. As has
just been illustrated, the settlement includes choices which warrant discussion. Instead it
was concluded behind closed doors and the subject continues to be treated as one that only
concerns the British.

This asymmetry risks creating new frustrations in public opinion. Once again, as when it
opened accession negotiations with Turkey without any public debate in 2004, or when it
managed the crisis of the euro zone behind closed doors, the European Council is not very
interested in the citizens of Europe.

' Prime Minister's Statement following the European Council meeting, 19 February 2016
*Euco 1/16, Annex Il, banking union agreed only between euro zone Member States

! In the most recent MMF agreement (2014 - 2020) France contributes EUR 1.6bn annually to the UK rebate
(EU's largest contributor) and Italy contributes EUR 1.2bn. If this rebate was justified when Margret Thatcher
was Prime Minister, this is no longer the case.



With a disregard for the ambitions of the Founding Fathers of the Union?* the leaders treat
the Union like an alliance of states, making the requirements of democratic consent
disappear, and the diverging claims of the signatories of the settlement are puzzling. No-one
should then be surprised, in the midst of such confusion, that euro scepticism, and even
doubts about Europe amongst those who are pro-European, are increasing.

The European Union's institutions have been reduced to taking part in opaque dealings. This
work has undoubtedly enabled the first draft published by Donald Tusk®® to be improved,
but only marginally, because the starting point (settlement under international law) was to
take or leave.

The Commission has not played its traditional role of Guardian of the Treaties (art 17 TEU)
because it has accepted recourse to an uncertain instrument which interferes with the
Treaties.

Even though the issue was fundamental - the potential departure of a Member State, and
not just any Member State - the European Parliament did not organise a public debate
before the European Council meeting. The participation of three MEPs and President Martin
Schulz?* in negotiations with the staff of the Heads of State or Government, without a clear
mandate from the plenary, does not replace a debate in the plenary nor voting on a
resolution.

David Cameron refused to come and speak in front of the plenary, illustrating his lack of
respect for this institution. The European Central Bank, whose opinion would have been
published in the case of formal Treaty revision, has not been able to enlighten citizens and
policy makers about what is at stake.

The decision to resort to a settlement under international law has resulted in the institutions
being sidestepped. At the end of these negotiations there is not much left of the rule-based
EU.

Irrespective of whether it was intended, it has also placed the national Parliaments of the 27
partner countries on the periphery, even if modalities concerning ratification lie with the
constitutional law of each Member State.

Finally, the agreement contains an unprecedented feature: it will "cease to exist" if the
British people decide, by referendum (which will take place on 23rd June), to leave the
European Union. It would be even stranger to leave this Member State to decide alone the
appropriateness of the settlement, given that, if the British decide to stay in the Union, it will
enter into force with non-negligible consequences for the euro zone, as for EU nationals
living in the UK or non-British banks and financial actors based in London.

2 "We are not uniting states, we are uniting people", Monnet
% published 2nd February, EUCO 4/16 - EUCO 9/19

** The EUCO 1/16 settlement makes reference to their participation "having taken into account the views
expressed by the President and members of the European Parliament".



5. Competitiveness forsaken

This final point is far from minor. Limiting itself to recalling previous general declarations, the
settlement does not include serious measures intended to strengthen the competitiveness
of the Union's economies, nor the Internal Market, even though in fields such as digital or
services Europe is lagging behind.

This was a missed opportunity to respond to one of the UK's most justified demands. The
fact that David Cameron is satisfied will not be enough to revive Europe's stagnant
economies.

This shortcoming shows to what extent the Heads of State or Government ultimately
prioritise small agreements between themselves over decisions concerning the real world.
When they meet the state of the economy, unemployment and the problems experienced
by businesses in order to be able to work across borders are considered to be secondary.

Conclusion

After the European Council, the President of the French Republic and David Cameron
present opposing analyses of the settlement which they have just concluded.

Given the extent of the ambiguity, the settlement concluded on 19th February cannot be
considered to be a clarification. Certain aspects affect the interests of France and the euro
zone. It certainly muddies the clarity of the Community legal order.

Before 23rd June, date of the British referendum, a public debate must take place in front
of national Parliaments, including the French Parliament, in order to assess whether or not
the instrument chosen is acceptable and if, given its nature, the settlement is balanced.

The national Parliaments cannot have their scrutiny right withdrawn after the European
Parliament, as an institution, has already been side-lined.

Ultimately, it will probably become clear that the only unambiguous solution for both the
United Kingdom, and its partners, required to ensure a sound future relationship, will be a
formal revision of the Treaties, foreseeing, for the United Kingdom (and others as the case
may be) rights which correspond to the commitments which it is prepared to take.



